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LEGAL PROFESSION BILL 2007 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON GEORGE CASH (North Metropolitan) [8.44 pm]: The Legal Profession Bill 2007 is described in the 
long title as — 

An Act — 
• to provide for the regulation of legal practice in Western Australia; and 
• to facilitate the regulation of legal practice on a national basis; and 
• for other related purposes.  

The purpose of this bill is to give effect to a national approach for the regulation of the legal profession in 
Australia, and, in so doing, complete what has been described as legislative reform that the Parliament 
commenced some years ago when it enacted the Legal Practice Act 2003, which I note is repealed by clause 598 
of this bill. This bill is substantial in size. It comprises 714 clauses and covers 497 pages, with six of those pages 
containing a substantial number of defined terms. It is interesting that this bill should be 497 pages in length. The 
act that it in part replaces was only 185 pages in length, including its defined terms. One wonders why we need a 
bill of nearly 500 pages to provide just for the regulation of the legal profession in Australia.  
Hon Paul Llewellyn: Because lawyers wrote it.  
Hon GEORGE CASH: It was written by lawyers; that is right. That may be part of the answer.  

The DEPUTY PRESIDENT (Hon Ken Travers): Those comments will invite interjections, so I ask the 
member to just address the Chair.  
Hon GEORGE CASH: They are reasonable interjections. When the Legal Practice Act was enacted, it was 
allegedly said at the time that it would revolutionise the system. I must say that the then minister did not use 
those words. We now have a nearly 500-page bill. It is an interesting proposition. I should indicate, however, 
that this bill is very similar in nature to other legislation around Australia. I say to Hon Paul Llewellyn that the 
other states have very similar bills.  

Hon Paul Llewellyn: They probably got it off the internet.  

Hon GEORGE CASH: They could have got it off the internet, yes.  

The bill seeks to regulate the legal profession in a way that is sufficiently flexible to balance the requirements of 
small local firms with larger national firms when providing legal services and operating in a national market. To 
put the origins of the bill in context, there is a need to refer to the meeting in February 1994 of the Council of 
Australian Governments. Following that meeting on 25 February 1994 in Hobart, COAG issued a communiqué 
that in part noted that it had agreed to adopt the principles inherent in the Hilmer report as part of its push to 
establish a competitive market, based on a level playing field, throughout Australia. At that 1994 COAG 
meeting, it was also announced that — 

The Working Group on Micro-economic Reform has also been asked to report to the next Council 
meeting with detailed proposals for further reform of: 

the maritime sector, with the objective of enhancing its international competitiveness and 
contribution to improving our national trading performance; and  

The matter that affects this bill — 

the legal profession, with the objective of removing constraints on the development of a 
national market in legal services, and developing other efficiency enhancing reforms.  

I guess it can be said that this bill had its genesis as far back as 1994, 14 years ago, when the Council of 
Australian Governments first formally addressed the issue. Members would agree that 14 years is a long time to 
be implementing the COAG decision. However, it is fair to recognise that the Law Council of Australia took 
action soon after the COAG decision when it released a document titled “Blueprint for the Structure of the Legal 
Profession”, which articulated a plan for the establishment of a national legal services market that was directed at 
achieving COAG’s objectives in the legal profession. In that document, the 1994 blueprint, the Law Council 
noted that its blueprint ensured general principles and objectives, of which eight were listed —  

1. national competition policy principles apply to the legal profession; 

2. lawyers admitted in any State or Territory of Australia are able to practice law throughout 
Australia;  
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3. existing constraints which prevent a lawyer’s right to practice without restriction throughout 
Australia are removed in order to facilitate the development of a national market in legal 
services; 

4. recognition that the independence of the legal profession is dependant upon the profession’s 
right to self regulation;  

5.  the system of regulation of the legal professions is implemented by uniform State and Territory 
legislation;  

6. the self regulation of the legal profession is subject to an external and transparent process of 
accountability to ensure that the rules of the professional bodies are not inconsistent with 
national competition policy principles; 

7. the protection of consumers of legal services through comprehensive education and training of 
the legal profession and the development of a uniform standard of client care; 

8. proper information is available for consumers of legal services as to quality and cost of legal 
services.  

They were the principles and objectives way back in 1994 that were published in that blueprint. The blueprint 
was discussed by the various states and, I should include, territory-based law societies and other relevant 
interested parties for a number of years. In 2002, in an effort to attain some national consistency for the 
regulation of the legal profession across Australia, the Standing Committees of Attorneys-General developed a 
national practice project with a view to progressing the desire of the legal professions for consistent national 
standards for the regulation of the legal profession.  

In developing the national legal profession model laws project, 11 specific areas were targeted for review. These 
included reservation of legal work and legal titles; admission to practice; practice; trust accounts; fidelity fund 
cover; costs and cost disclosure; complaints and discipline; external intervention; lawyers business structures—
namely incorporated legal practices and multidisciplinary practices; and legal profession rules. Later, in August 
2004, the Standing Committee of Attorneys-General formalised its previous intentions and entered into the 
National Legal Profession Memorandum of Understanding, in which SCAG agreed to the development and 
implementation of consistent standards for the regulation of the legal profession. In that MOU, at paragraph 3, 
SCAG members agreed that such consistent standards would be in the form of model legislation and regulations 
made, amended and implemented in accordance with the processes established in that memorandum.  

The structure and form of the Legal Profession Bill 2007 generally follows the areas considered in the 2004 legal 
profession model laws project. This bill contains provisions that have been designated to be either a core 
provision, uniform core provision or a non-uniform provision as agreed to in the August 2004 National Legal 
Profession Memorandum of Understanding and agreed between the commonwealth and state Attorneys General. 
These differing core provisions were defined in clause 2.1 of the MOU in the following terms —  

(a) core provision is a uniform core provision or a non-uniform core provision 

(b) uniform core provision is a provision identified as such in the model bill or model regulations, 
and a provision that is agreed, in accordance with this Memorandum, at any time to be a uniform core 
provision 

(c) non-uniform core provision is a provision identified as such in the model bill or model 
regulations, and a provision that is agreed, in accordance with this Memorandum, at any time to be a 
non-uniform core provision 

It is fair to say that only lawyers could write definitions in that way.  

The Standing Committee on Uniform Legislation and Statutes Review, in its report 26, which dealt with the 
Legal Profession Bill 2007, published, at appendix 5, a copy of the National Legal Profession Memorandum of 
Understanding that I have been talking about. Within that memorandum is an interpretation of those three 
provisions—the core provision, the uniform core provision and the non-uniform core provision. The particular 
memorandum dealt with a number of issues. For instance, paragraph 3.1 under the heading “Agreement 
regarding uniformity of the core provisions of the model bill and regulations” states —  

The Parties agree to comply with the provisions of this Memorandum in order to achieve and maintain 
uniformity in respect of the uniform core provisions of the model bill and model regulations.  

The whole basis behind this is that this particular bill is to fit in as part of a national set of legislation and 
regulations that will be able to be operated across the various state borders. Within this document there is 
discussion on the difference between the various core provisions and the particular provisions that bind the 
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various parties in respect of their obligations under a non-uniform core provision of the model bill. There are 
other provisions within this bill to ensure that the various matters that were discussed by SCAGs were reduced 
into writing and the model legislation could proceed.  

To achieve the intention of the 2004 National Legal Profession Memorandum of Understanding, the Legal 
Profession Bill that is now before the house is structured in a particular way. It comprises 20 parts that follow a 
specific order to ensure that they cover the various issues raised at both SCAGs and in the memorandum of 
understanding. For instance, part 1 of the bill is headed “Preliminary”; part 2, “Interpretation”; part 3, 
“Reservation of legal work and related matters”; part 4, “Admission of local lawyers”; part 5, “Legal practice by 
Australian legal practitioners”, part 6, “Inter-jurisdictional provisions regarding admission and practising 
certificates”; part 7, “Incorporated legal practices and multi-disciplinary partnerships”; part 8, “Legal practice by 
foreign lawyers”; part 9, “Trust money and trust accounts”; part 10, “Cost disclosure and assessment”; part 11, 
“Professional indemnity insurance”; part 12, “Fidelity cover”; part 13, “Complaints and discipline”; part 14, 
“External intervention”; part 15, “Provisions relating to investigations”; part 16, “Regulatory authorities”; part 
17, “Rules”; part 18, “General provisions”; part 19, “Repeal, savings, transitional and other provisions”; and part 
20, “Consequential amendments”. 

I refer to the second reading speech that was provided in this house. A number of aspects referred to in that 
speech are referred to on page 4 of the Standing Committee on Uniform Legislation and Statutes Review’s 
twenty-sixth report. It reads — 

Other aspects of the Bill that were highlighted by the Minister in the Second Reading speech include: 

•   The Bill will “allow Western Australian regulatory bodies to exchange information with and 
refer matters to their interstate counterparts.” 

•  The Bill “retains the emphasis on protecting the interests of clients and the broader public.” 

•  The Bill “sets high standards for legal practitioners, but none that is substantially different 
from those that apply already.” 

•   The Bill provides “for ‘uplift’ whereby a client and a legal practitioner can enter into a formal 
costs agreement that would enable the practitioner to charge a higher fee than they would 
otherwise if there is a successful outcome. There are safeguards such as the 25 per cent cap on 
the uplift if the matter is of a litigious nature; that is, the uplift fee must not exceed 25 per cent 
of the legal costs otherwise payable.” 

•  The Bill retains the “prohibition on contingency fees …; that is, those fees where the legal 
practitioner is paid a percentage of any award or settlement as their fee.” 

•   The Bill “also recognises that not all clients of legal practitioners require the same level of 
statutory protection. For example, in the area of costs disclosure, it is not necessary for legal 
practitioners to make the same level of disclosures to ‘sophisticated clients’ as to other clients, 
‘sophisticated clients’ being public companies, government departments and the like.” 

•   The Bill “retains the structural elements of the current regulatory framework”. 

•   The “legal contribution trust operated under its own legislation, the Legal Contribution Trust 
Act 1967. This act, however, is to be repealed and its provisions imported into the [Bill]. 

•   The “bill will introduce a new regulatory system for professional indemnity insurance”. 

I note that appendix 7 of the report contains a section-by-section comparison between the model laws and the 
provisions of this bill. It is a useful cross-referencing table that can be used with relative ease.  

I noted earlier the critical involvement of the Law Council of Australia and I referred to the “Blueprint for the 
Structure of the Legal Profession: A National Market for Legal Services”, which was published in 1994. I 
acknowledge the involvement of the Law Council of Australia as the national body and recognise that it sought 
input from its state and territory affiliates. I state that because there has been some criticism of the level of 
consultation that occurred with the Law Society in Western Australia. I do not refer to the consultation between 
the Law Council of Australia and the Law Society of Western Australia; rather, I refer to the significant school 
of thought that there was insufficient consultation between the government and the Law Society of Western 
Australia. It seems to me that there may have been confusion about a submission that the Law Society of 
Western Australia believed was a confidential submission. Given that it believed that the submission was of a 
confidential nature, it was prevented from discussing it in the manner that it would have preferred with its 
various members. I am advised that that restriction was not helpful in disseminating the intentions of this bill. I 



Extract from Hansard 
[COUNCIL - Tuesday, 8 April 2008] 

 p1905c-1913a 
Hon George Cash; Deputy President; Hon Giz Watson; Hon Adele Farina 

 [4] 

am aware that the Law Council of Australia has remained committed to the passage of national legislation. In a 
paper titled “Framework for a National Legal Services Market: National Legal Profession Model Reforms”, 
which was published in September 2005, it raised a number of matters confirming its support for the uniform 
legislation. It used the publication to encourage members of the profession and other interested people to take an 
interest in and be aware of what the national legal profession model reforms were all about. The paper reads — 

The model legislation paves the way forward for a raft of reforms to the laws, regulations and practices 
that are necessary to fully implement a truly national legal services market. 

The Law Council of Australia and its Constituent Bodies have invested an enormous amount of energy 
and work in championing these reforms over the past decade.  

There is no doubt that this has been going on for a long time. Under the heading “Why a ‘national legal 
profession’?”, it reads —  

National practice is about facilitating the seamless delivery of legal services throughout Australia by 
means of a regulatory system that enhances consumer protection and economic efficiency on a 
nationally consistent basis, and maintains the principles of the rule of law. The increasing influence of 
the nationalisation and globalisation of legal practice, as well as the internationalisation of the law, have 
driven the need for growth of the national legal services market. The emerging dissonance between 
these developments and the separate regulatory regimes in each state and territory have hindered the 
mobility of lawyers within Australia, impeded interstate competitiveness, and inconvenienced clients 
with interstate or national interests.  

Under the heading “The vision for a national services market”, it reads — 

The fundamental tenet of the Law Council’s 1994 Blueprint for a National Legal Services Market 
(NLSM Blueprint) was that a lawyer admitted to practice in any state or territory should be able to 
practise law throughout Australia without further restriction. This was endorsed by the Standing 
Committee of Attorneys-General in the mid 1990s and led to the first step in the reform process that 
saw the National Travelling Practising Certificate Scheme being implemented by most states and 
territories.  

Under the heading “The model legislation”, it reads — 

A decade on, the need for comprehensive regulatory reform continues to drive the work comprising the 
National Legal Profession Model Laws Project. 

. . .  

The model provisions, as contained in the Model Bill and the Model Regulations, are the product of 
intensive work undertaken over the last three years by the Law Council and its Constituent Bodies, and 
the Standing Committee of Attorneys-General  

. . .  

The model legislation gives expression to the NLSM Blueprint vision by establishing a ‘national 
standards’ framework based on nationally consistent standards that qualify persons to be admitted to 
practise, the standards regulating the ways in which lawyers practise, and the standards by which 
quality and service are assured to consumers by the Australian legal profession.  

. . . a significant portion of legal work by monetary value is done at an interstate or national level. While 
this need not, and should not, mean the state- and territory-based legal professions are lost, it does mean 
that the standards applying to the practice of law should be nationally consistent where this benefits 
legal consumers and their lawyers. 

Further on it states — 

The consequence is that under the model reforms: 

• The regulation of legal practice will remain the responsibility of state and territory 
governments and courts. 

• The focus of the model reforms is not on achieving ‘one size fits all’ regulatory structures, but 
that different regulatory structures operating at the state and territory level will apply nationally 
consistent standards of regulation. 

Under the heading “Major features of the model reforms”—it must be understood that at this stage the Law 
Council of Australia was trying to get the message out to interested parties across Australia that progress was 
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being made on the model laws and regulations—it states that some of the major features contained in the 
national legal services market blueprint include — 

• Uniform standards for law degrees and practical legal training, and Australia-wide recognition 
of these qualifications. 

• Enabling legal practitioners to practise anywhere in Australia with the one practising 
certificate. . . .  

• The requirement to hold a practising certificate to engage in legal practice in areas that are 
reserved to lawyers. The use of legal titles will be set out in legislation in uniform terms. 

• Enabling legal practitioners to practise in a variety of business structures, including 
incorporated legal practices and/or multi-disciplinary practices. The regulation of incorporated 
legal practices and/or multi-disciplinary practices is to be by way of uniform provisions 
adopted by each state and territory. 

• Uniform rules dealing with trust accounts and fidelity funds. 

Quite clearly, if there is to be a seamless opportunity for lawyers to work across Australia, there has to be some 
commonality or some uniformity of the rules dealing with trust accounts and fidelity funds, admission standards 
and those other matters that have been raised by the Law Council of Australia. 

The Law Council of Australia also produced a facts sheet titled “National Practice—Why move to a national 
legal profession” in which it published some interesting statistics on the number of lawyers practising in 
Australia and the distribution and composition of the number of lawyers in each firm. That document states, in 
part—these statistics should be recognised as not now being current, but they will give an indication of the 
proposition that is being advanced — 

The national law firms . . . account for: 

• employment of 25,550 employees of which 10,431 are lawyers. 

• 48% of the total national value of legal work. 

That tends to put in perspective just how important it is to recognise that the law needs to operate seamlessly 
across state and territory boundaries and that a very significant number of persons are employed by the national 
firms. The document also indicates that — 

Legal practice in Australia is predominantly conducted at a local community level by small law firms or 
lawyers practising as sole practitioners at the independent Bars. In fact, of the 11,493 legal practices in 
Australia only 91 are comprised of law firms with 10 or more partners. 

Therefore, there are a considerable number of law firms with a small number of practitioners and, at the other 
end, a relatively small number of national law firms that employ a considerably large number of practitioners, 
and, in monetary terms, they bring in a considerable amount of the national value of legal work in Australia.  

I indicated earlier that clause 598 of the bill repeals the Legal Practice Act 2003, and that clause 599 of the bill 
repeals the Legal Contribution Trust Act 1967. The provisions of both those acts, in the main, are imported into 
this bill. However, it is interesting that we are now about to repeal the Legal Practice Act 2003—an act that is 
only five years old. I might say that it was really meant to be a significant step forward for the legal profession 
when it was introduced into this house in June 2003. In fact, on 25 June 2003, the then minister who was 
handling the Legal Practice Bill 2002, as it was known then, said — 

The Legal Practice Bill 2002 will introduce a number of reforms to the regulation of the legal 
profession. These reforms include strengthening the powers of the legal practice regulatory bodies; the 
introduction of a more modern regime of business structures available to legal practitioners, allowing 
Western Australian lawyers to participate in the national practising certificate scheme; and regulation of 
the activities of foreign lawyers practising foreign law in Western Australia. 

This bill, being the Legal Practice Bill 2002 that was being referred to, was also accompanied at that stage by the 
Acts Amendment and Repeal (Courts and Legal Practice) Bill 2002, which repealed the Legal Practice Act 1893 
and contained various consequential and transitional provisions relating to the then Legal Practice Bill 2002. 
However, the then minister went on to say in his second reading speech — 

The Legal Practice Bill 2002 will result in a more modern approach to the regulation of the legal 
profession, and at the same time will enable legal practitioners in Western Australia to compete more 
effectively on the national and emerging international markets for legal services. In short, the Legal 
Practice Bill 2002 will — 
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Bring greater clarity to the standards required of, and regulation of, legal practitioners;  
Modernise the structure and functions of the Legal Practice Board and the operations of the 
Complaints Committee and Disciplinary Tribunal;  
Enable the creation of incorporated legal practices and multidisciplinary partnerships. Until 
now lawyers have only had the options of working as sole practitioners or in partnership, but 
only in partnership with other lawyers;  
Regulate foreign lawyers who advise clients in this State on matters pertaining to foreign law, 
whereas previously there has been no regulation of foreign lawyers in this State; and  
Introduce national practising certificates into Western Australia. These certificates have 
operated across other jurisdictions in Australia, with the exception of Western Australia and 
Queensland, thus putting legal practitioners in this State at a disadvantage in terms of the 
burgeoning national market for legal services. 

I remember quite clearly that bill going through this place just a few years ago, and now it is about to be repealed 
as we move on, trying to establish a national legal profession in Australia.  

While I have acknowledged the involvement of the Law Council of Australia, I have made some comments 
about the Law Society of Western Australia, which has put arguments that there has been only limited 
consultation, and that has certainly not impressed some members of the Law Society of WA. I am aware that the 
Law Society made a substantial submission to the Attorney General in February 2007 in which it raised a 
considerable number of matters. In May 2007, the Attorney General acknowledged the issues raised by the Law 
Society of Western Australia in its submission. However, notwithstanding the substance of the submission, few 
amendments appear to have resulted. No doubt the parliamentary secretary handling this bill will be able to 
explain the public policy behind the decision not to support many of the proposals in the Law Society’s 
submission. 

It is fair to say that there should have been greater consultation on this legislation with interested parties in 
Western Australia. I am told that that has not happened. There are always two sides to any argument, and I 
would be very happy to hear differently if that is the case. However, I am told by members of the legal 
profession in Western Australia that that has not been the case. I note that clause 597 of the bill provides for a 
review of the legislation, which review must be undertaken as soon as possible five years after the bill receives 
assent. A report on the outcome of the review must be tabled in each house of Parliament within 12 months after 
the end of that five-year period after assent to the bill. Although I am very aware of the frustration of some 
senior lawyers in Perth about the length of time it has taken for this bill to be introduced by the government, I 
can understand why some senior members of the legal profession have said to me that the government has 
indicated that it will not accept various amendments that have been suggested to it. The government has argued 
that because of the core provisions applicable across Australia, it has not been in a position to alter, or is not 
prepared to alter, the wording of the core provisions. As a reflection of that frustration, some senior members of 
the legal profession have said to me that the sooner the bill goes through in its present form or, if the government 
so agrees, in an amended form, the sooner the five-year period will start to run and the sooner there will be a 
statutory review. As is often the case with governments that do not want to hear the opinion of others, they 
attempt to push through legislation in the form that they believe is best and then use the excuse of a review 
provision to ward off any attempt to amend it in the meantime. 

I am aware that other states in Australia are well and truly ahead of Western Australia in proclaiming legislation 
that adopts the model laws generally. In fact, appendix 6 of report 26 of the Standing Committee on Uniform 
Legislation and Statutes Review refers to the national legal profession implementation. The report provides a 
table setting out the position of the various states. It indicates that the Legal Profession Act has been enacted in 
New South Wales, and that the New South Wales Legal Profession Further Amendment Act 2006, which 
adopted the revised model laws, and the Legal Profession Amendment Regulation 2007, commenced on 1 July 
2007. In Victoria the Legal Profession Act 2005 was assented to on 12 December 2004 and commenced on 12 
December 2005. An amending act that adopted the revised model laws was also assented to, and the third party 
payer provisions commenced on 7 November 2007. The document indicates that Queensland enacted the Legal 
Profession Act 2004, which has been re-enacted as the Legal Profession Act 2007 to adopt all the revised model 
laws. That act commenced on 1 July 2007. There was a bill in the South Australian Parliament known as the 
Legal Profession Bill 2007. It was introduced in the spring session of 2007 and was ongoing as of 1 November 
last year. It would be interesting to know from the parliamentary secretary whether that bill has been assented to 
and proclaimed. The Legal Profession Act 2007 has been enacted in Tasmania; it was assented to in July 2007 
and was to commence in early 2008. In the Australian Capital Territory the Legal Profession Act 2006 has been 
amended to adopt the revised model laws. Some of that act commenced in 2006, and the trust accounts and costs 
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provisions commenced in October 2007. The Northern Territory has enacted the national legal profession model 
laws. They commenced on 31 March 2007, with the trust accounts section commencing on 1 July 2007 and the 
costs provision commencing on 30 December 2007. That leaves Western Australia somewhat behind the other 
states. 

As I have indicated, we agreed to the Legal Practice Act 2003. The Legal Profession Bill 2007, which will repeal 
the Legal Practice Act 2003, will import most of its provisions and will re-enact most of the revised model laws, 
has passed through the Legislative Assembly and is now in the Legislative Council. It is not in the interests of 
Parliament to delay this legislation any longer. The Leader of the Opposition in the Legislative Council advised 
the government just prior to the commencement of the parliamentary session this year that we were ready, 
willing and able to progress this legislation. The reason for his advising the government was that some senior 
lawyers in Perth had indicated that they thought the legislation should be progressed without delay. I had the 
opportunity of speaking to some of those senior lawyers and indicated that any delay in the house was of the 
government’s own volition and was certainly not of the opposition’s, and that we remained ready, willing and 
able to deal with the legislation as soon as it was brought on. I thought it would have been brought on in the first 
week of the parliamentary session. However, that has not been the case and the legislation is now before the 
house.  

The opposition will support the legislation. However, we wish to raise a number of issues during the committee 
stage. I look forward to the parliamentary secretary being able to answer the issues that arise. 

HON GIZ WATSON (North Metropolitan) [9.28 pm]: On behalf of the Greens (WA), I have a few comments 
on the Legal Profession Bill 2007. We will support the bill. I will make some general comments, but I have some 
more detailed comments that I will leave to the committee stage. The bill provides for the regulation of lawyers 
in Western Australia and follows the structure of the national model bill. In particular, the bill aims to address 
the regulation of legal practice in modern circumstances in which many lawyers now operate; for example, in a 
national context via big national firms or via links with legal firms in other jurisdictions, and outside the 
traditional legal firm or barristers chambers, such as in multidisciplinary organisations that offer legal services as 
one of a variety of services.  

The Legal Practice Act 2003 began the process of recognising and regulating these new work arrangements. To 
achieve a more uniform national approach to regulation, a national model bill was introduced. In 2004 the 
Attorney General signed a memorandum of understanding committing Western Australia to adopting its 
provisions. This bill is intended to carry out those obligations. As was noted by Hon George Cash, most other 
states have already enacted the model bill in their own jurisdictions, including Queensland, New South Wales, 
Victoria, the Australian Capital Territory and the Northern Territory. I understand that the Law Council of 
Australia said that Tasmania has enacted the Legal Profession Act 2007, although, according to my research, it 
does not appear to be on its website yet. Maybe it has been enacted but it is not obvious to the public yet. The 
Law Council of Australia also said that South Australia currently has a bill on hold while it resolves an issue 
with its fidelity fund, which operates differently from elsewhere in Australia.  

The WA bill has four kinds of provisions, identified in the header to each clause in the explanatory 
memorandum. The first kind are the core uniform provisions, identical in all jurisdictions based on national 
model content. Of the 714 clauses, around 187 are within this category. The second type of provisions are core 
non-uniform, which are mandatory but do not require textual uniformity. Of the 714 clauses, around 129 are in 
this category, bringing the total number of mandatory clauses to around 316 out of 714. The next category is 
non-core or optional and, finally, none of the above. These are specific to our jurisdiction and tend to be derived 
from WA’s Legal Practice Act 2003 and the Legal Contribution Trust Act 1967, both of which will be repealed 
by the bill. 

The Law Council of Australia supports national implementation of the national model. The Legal Practice Board 
of Western Australia supports the bill, though it would like to see some amendments that have previously been 
suggested to, but have not been taken up by, the government. The bill has been considered by the Standing 
Committee on Uniform Legislation and Statutes Review, and its report 26 was tabled in February. The 
committee found that the bill is consistent with the national legal profession memorandum of understanding 
signed by the Attorney General in 2004. The report also contains useful appendices comparing the national 
model with the clauses in the bill and also notes which clauses were omitted from the bill and why.  
In the process of coming to a position on this bill, my office has undertaken to consult with a range of legal 
bodies in the state and those with legal expertise in order to inform ourselves of the widespread support for this 
new bill. We have consulted the Aboriginal Legal Service of Western Australia, the Law Society of Western 
Australia, Legal Aid WA, the Community Legal Centres Association, Women Lawyers of Western Australia, the 
Law Council of Australia, the Legal Practice Board, the Native Title Tribunal and a number of other individuals 
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who had specific comments they wished to make on the bill. Having undertaken that process of consultation, we 
are happy that there is broad support for this bill to progress through the Parliament.  

It is worth noting that this is a substantial bill. It contains 714 clauses. In addition, rules and regulations will be 
made by the Legal Practice Board. There will also be significant subsidiary legislation. Legal practitioners who 
choose to practice in different jurisdictions are potentially affected not only by this bill but also by interstate 
versions, which, although still based on the national model, differ in some respect from the WA versions. The 
volume of material raises the question of whether legal practitioners are likely to properly understand it so as to 
be in a position to consistently comply with its provisions. Clause 404(a) provides that conduct contravening the 
act is capable of constituting unsatisfactory professional misconduct. Such a finding can attract penalties, as set 
out in clause 426, publication and/or non-renewal of the person’s practice certificate. According to the 2005-06 
annual report of the Legal Practice Board, which seems to be the most recent on the website, there are just over 
4 000 practitioners in this jurisdiction. The ability of each of them to work in their chosen profession will depend 
on their detailed understanding of and obedience to the provisions of the bill.  

A national scheme administered by state and territory legislation needs to be very detailed. If gaps are left, the 
state or territory tribunals and courts will need to make determinations. As this would happen independently in 
each jurisdiction, the results may not be consistent nationally, which would undermine a national scheme. The 
view of the Legal Practice Board is that there is not a realistic alternative to such a long bill. At least not all legal 
practitioners will be affected by the whole of the bill. For example, part 6 deals with practices in other 
jurisdictions, part 7 deals with incorporated practices and multidisciplinary partnerships, and part 8 deals with 
foreign lawyers.  

Clause 597 of the bill provides for a review after five years. It would appear that less than half the bill’s 
provisions are mandatory. This presents an opportunity for some pruning by Parliament to review and modify the 
bill in due course if it is considered appropriate.  

With those comments, the Greens will support this bill and look forward to the committee stage to debate further 
matters.  

Debate adjourned, on motion by Hon Adele Farina (Parliamentary Secretary). 
 


